Abstract
Introduction
One of the most contentious questions that faced the early Muslim jurists was: what rules apply to the prisoners of war? This question has also attracted the attention of modern authors writing specifically on Prisoners of War (hereafter POWs) and on the subject of war and peace and International laws in general.
1 Some articles on Islamic jus in bello or Muslim conduct of war have also dealt with the issue of POWs but such studies are not comprehensive. There are only a few specific but not exhaustive studies on POWs in Islam; they either rely on secondary sources 2 or fail to elaborate the complex rules regarding the POWs and do not analyze the reasons behind the differences of opinion among the early fuqah┐' on the subject. 3 A comprehensive work on this subject is still awaited.
Recent studies have dealt with the issues of the definition of POWs and their treatment. Since Muslim states do not follow the rules of Islamic jus in bello and thereby there are no codes to consider in academic studies, the only code that is relevant in our discussion is the L┐'i╒ah for the Muj┐hid┘n, a document issued on May 29, 2010 by the Taliban in Afghanistan 4 as it is the most important document by a non-state Islamic actor of our times.
The present essay defines POW as those fighters who are captured while taking part in actual combat. The essay discusses the following significant questions about the POWs: What is the fate of POWs in Islamic law and what was their fate in Islamic military history? Are there only three options, i.e., mann, setting them free (without any condition) fid┐' (ransom or attaching conditions) and 'exchanging POWs' available to the political authority or whether two more options -execution and enslavement -are also available to it? How should the POWs be treated in captivity? Do the non-state Islamic actors, especially the Taliban in Afghanistan follow the rules of Islamic jus in bello regarding the treatment of POWs? (hereafter the L┐'i╒ah). These are some of the questions that are explained in this work, however, other related issues are also discussed wherever necessary. The work uses mainly the Qur'┐n, the Sunnah, and his first four successors, the opinions and interpretations of the fuqah┐' regarding the treatment of POWs.
The Rules about the Prisoners of War
Taking captives is legal according to the Qur'┐n: "And take them captive, and besiege them" (Qur'┐n 9: 5) and "And then tighten their bonds." (Qur'┐n 47: 4) According to Muslim jurists, the political authority has to decide the disposal of POWs in the best interest of the Muslim community. However, the fuqah┐' are divided as to the choices that are available to the Muslim state to terminate captivity. Some jurists restrict the Im┐m -the head of Muslim state -to fid┐' -ransom and mann -grant of freedom gratis; some dismiss 3 A good work is Gerhard Conrad, "Combatants and Prisoners of War in Classical Islamic Law: Concepts formulated by Hanafi Jurists of the 12th Century," 271-307, especially 284-296. In this work the author discusses the status of POWs according to the 12th century ╓anaf┘ jurists. He considers the execution of the combatants of Ban┴ Quray╘ah as the general rule applicable to all POWs. Moreover, the author does not discuss the opinions of non-╓anaf┘ fuqah┐'. 4 the mann and accept other solutions; yet others give the political authority to choose between execution, freedom, ransom, exchange or enslavement. Details of these differences are analyzed below.
(A) Execution of POWs: Exception or a General Rule?
The ╓anaf┘ jurists argue that the political authority has three options to terminate the captivity of POWs. These are execution, enslavement, and setting them free with the condition that they should pay jizyah (poll-tax). There is disagreement among them about ransom which will be explained later. 5 Whatever the case, it is undeniable that both ransom and exchange of the POWs were practiced by the Prophet (peace be on him) himself when he exchanged one non-Muslim with two Muslim captives. Similarly, he exchanged a non-Muslim woman with many Muslim captives. According to Im┐m Mu╒ammad b. al-╓asan al-Shayb┐n┘ (d. 189/804), the famous disciple of Ab┴ ╓an┘fah who codified the corpus juris of the ╓anaf┘ school, freeing POWs is allowed if the political authority considers it to be in the interest of the community because the Prophet (peace be on him) had set Thum┐mah b. Ath┐l (d. 11/633) free. The ╓anaf┘ scholars also agree that non-Muslim POWs may all be freed provided both their persons as well as land are subjected to jizyah and khar┐j respectively as 'Umar b. al-Kha══┐b (d. 23/644), the second caliph, did with the people of Iraq. 6 Thus, the ╓anaf┘s leave the fate of POWs to the discretion of the political authority, expecting it to do what is best for the Muslim community.
According to the majority of jurists -Sh┐fi'┘s, ╓anbal┘s, Ja'fariyyah, ╙┐hiriyyah and Awz┐'┘, the political authority has the following options: execution, enslavement, mann (releasing them gratis), and fid┐ (ransom or releasing after a condition or a promise). 7 According to the M┐lik┘ school, the options available are: execution, enslavement, mann, fid┐, and imposing jizyah on them. 8 It is interesting to examine the arguments of the fuqah┐' regarding their disagreement on the question of the POWs. 5 See, the section on ransom below. The Qur'┐n mention only two ways to end captivity, that is, mann (grant of freedom gratis) and fid┐ (ransom) (47: 4). The first option (mentioned in alAnf┐l, 8: 67-68) refers specially to the captives of Badr in the second year of hijrah in which Muslims had taken some 70 non-Muslims as captives. The occasion for the revelation of these verses was the conduct of the Prophet (peace be on him). Since this was the first time that the Prophet (peace be on him) had faced this situation, he consulted his Companions. The majority opined that they be ransomed because the Muslims needed material help at that time. 'Umar b. al-Kha══┐b, however, pleaded that they be executed. The real problem was that there was no clear Divine directive regarding POWs. The Prophet followed the advice of the majority. 9 It is reported by 'Al┘ b. Ab┘ ║┐lib (d. 40/661) that the Prophet (peace be on him) put two options before his Companions. 10 In another ╒ad┘th regarding the spoils of war, the Prophet (peace be on him) states that "he has been blessed with five things which were not bestowed on any Prophet before him, One of these is that spoils acquired from disbelievers were not lawful for others, but they were made lawful for his community (ummah)."
11 However, no revelation attesting to it being lawful had been made till then.
Thus, when the Prophet (peace be on him) decided to ransom the POWs of Badr, the verses 8: 67-68 revealed. God told him:
It does not behove a Prophet to keep captives unless he has battled strenuously on earth. You may desire the fleeting gains of this world -but God desires [for you the good of] the life to come: and God is almighty, wise. Had it not been for a decree from God that had already gone forth, there would indeed have befallen you a tremendous chastisement on account of all [the captives] that you took. Enjoy, then, all that is lawful and good among the things which you have gained in war, and remain conscious of God: verily, God is much-forgiving, a dispenser of grace.
The Companions thought that some of the non-Muslims would become Muslims when freed. In the absence of a decisive textual evidence proving that Bur┴q f┘ Anw┐' al-Fur┴q, Mu╒ammad A╒mad Sir┐j and 'Al┘ Jum'ah Mu╒ammad, eds., 2nd ed. (Cairo: D┐r al-Sal┐m li 'l-║ib┐'ah wa 'l-Nashr wa 'l-Tawz┘' wa 'l-Tarjamah, 1428/2007), 3: 17. 9 the spoils were permissible, the slightest turn of thought towards material gain was considered an act of disobedience. This verse simply urges Muslims to fight hard during the war and that there should be no captives for Muslims before ithkh┐n that is killing the enemy and weakening them. Thus, it is to emphasize killing of non-Muslims in war.
12 Im┐m Fakhr al-D┘n al-R┐z┘ (d. 606/1210) in al-Tafs┘r al-Kab┘r argues that the warning given in the verse above does not mean that captives shall not be taken at all.
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According to authoritative commentators of the Holy Qur'┐n, these verses were revealed only for that specific occasion, and this point is supported by the subsequent Qur'┐nic revelation on prisoners. Now when you meet [in war] those who are bent on denying the truth, smite their necks until you overcome them fully, and then tighten their bonds; but thereafter [set them free,] either by an act of grace or against ransom, so that the burden of war may be lifted: thus [shall it be]. (Qur'┐n 47: 4) This verse forbids execution and describes captivity as a temporary state, which must give rise to either unconditional or conditional freedom or freedom bought with ransom.
14 Ab┴ 'Ubayd al-Q┐sim b. Sall┐m (d. 229/837) reports that the verses 8: 67-8 were revealed on the day of the Battle of Badr when Muslims were numerically week. When the Muslims increased in number and their power grew God revealed: "[set them free] either by an act of grace or against ransom, so that the burden of war may be lifted." 15 The contention of the ╓anaf┘ fuqah┐' that the verse 47: 4 about mann and fid┐' is superseded by the verse 9: 5. ("Kill the non-Muslims wherever you find them") 16 is not tenable because it is necessary for the abrogating and the abrogated to contradict each other which is not the case here. The verse 9: 5, therefore, must be understood in that particular historical context. As a matter of fact verses 9: 1-15 were revealed in the context of the breach of the treaty of 12 ╓udaybiyyah by the non-Muslims of Makkah. 17 The Makkans were given four months to surrender or to face the consequences. They surrendered without a fight. This is the reason why those pagans and other non-Muslim groups who had not breached their covenants were excluded from this treatment. 18 The context of 9: 5 also becomes clearer when it is read with 9: 7-8. Thus, the contention that 47: 4, about mann and fid┐' is abrogated is not correct. Neither is verse 8: 67-8 abrogated because the treatment of prisoners in this verse is made conditional subjecting it to the commitment of bloodshed in the land. 19 To schematize, once the power façade of the disbelievers had been broken through a thorough weakening of their power, Muslims have the option of releasing prisoners against ransom, or setting them free without any ransom. This view is supported by the instructions of the Prophet. While conquering Makkah, he made the following statement, "Slay no wounded person, pursue no fugitive, execute no prisoner; and whosoever closes his door is safe." 31 He also set free thousands of Iraqis when that country was conquered and he decided to impose jizyah on them.
Ab┴ 'Ubayd argues that ransom was taken only from the POWs of Badr and was never taken again. Later on the Prophet used to pardon the prisoners. 28 Similarly, at the time of the Battle of Haw┐zin, when some of Companions refused to set the captives free without taking any consideration, they were paid by the Prophet himself. ╓anaf┘ scholars treat the incident of payment by the Prophet to mean that the Companions were the owners of the POWs. However, if initially the POWs were enslaved, they were subsequently released as mann. The Jews of Khaybar were set free but jizyah was imposed on them as they remained citizens of the Muslim state. 29 The captives of Mu╖═aliq were first distributed among the Companions but later, when the Prophet married Juwayriyah bint al-╓┐rith (d. 50/670), the daughter of the leader of the tribe, Mu╖═aliq, the Companions set the captives free. So, it is at one time an instance of enslavement as well as mann. However, the later conduct will be regarded as paradigmatic. There are two reports about the marriage of Juwayriyah with the Prophet. According to the authentic report, her father got her released but subsequent to her release she decided to marry the Prophet (peace be on him). See, Shibl┘ Nu'm┐n┘ and Sayyid Sulaim┐n Nadv┘, S┘rat al-Nab┘ (Lahore: al-Faisal N┐shir┐n-i Kutub, n.d.), 1: 252-53. 30 Ab┴ 'Ubayd b. Sall┐m, Kit┐b al-Amw┐l, 116-120. 31 He was arrested by Ab┴ 'Ubaydah, the Muslim commander, and was sent to 'Umar who asked Hurmuz┐n to "speak." He said, "Shall I speak as a live man or as a dead man?" 'Umar replied, "Speak. "The later precedent from the Prophet (peace be on him) is to be acted upon," he says, and as we know, the practice of pardoning by the Prophet belongs to the period after Badr. 32 This shows that the general practice of the Prophet (peace be on him) and his Caliphs was to set POWs free without any condition. It is also clear that verse 47: 4 was not superseded as the general practice of the Prophet (peace be on him) had been to grant pardon to POW's.
The pro-execution fuqah┐' have very few instances of Sunnah to support their opinion. In the entire life of the Prophet (peace be on him) there are only three or four instances in which a POW was executed. It is reported that out of the 70 captives in Badr only two, 'Uqbah b. Ab┴ Mu'ay═ was executed after having been taken captive. According to some reports al-Na╔r b. al-╓┐rith was also executed. However, Ibn Kath┘r argues that only 'Uqbah was executed and that Na╔r was killed during the war. 33 It is noteworthy that 'Uqbah was executed because of the crimes he had committed incessantly against the Prophet (peace be on him) and the Muslim community for 13 years during the period when Muslims were persecuted in Makkah. According to Ab┴ 'Ubayd, 'Uqbah was a leading enemy who had tortured the Prophet (peace be on him) while Na╔r used to ridicule the Qur'┐n and the Muslims. 'Uqbah went to extremes in tormenting the Prophet (peace be on him). He asked the Prophet when the latter ordered his execution, "Will you kill me, O Mu╒ammad, out of all Quraysh?" The Prophet replied: "Yes. Do you know what this man did to me? He came upon me when I was prostrate in prayer behind the shrine of Ibr┐h┘m, placed his feet on my neck and pressed, and he did not remove them until I thought my eyes would bulge. And at another time he brought the gestation sac of an ewe and threw it on my head when I was prostrate in prayer, and then F┐═imah came and washed it off my head." 34 Mu╒ammad b. Is╒┐q (d. 149/767) reports that 'Uqbah even spat in the Messenger's face. 35 The execution of 'Uqbah did not constitute a precedent as regards the Im┐m's right to execute prisoners, but it was considered a punishment given to 'Uqbah for his heinous crimes against the Prophet, thus treated as an exceptional case. 32 Ibid., 116, 120. The second person who was executed after the battle of U╒ud -the second battle between the Muslims and the non-Muslims -was Ab┴ 'Izzah alJuma╒┘. He was taken captive first in the battle of Badr but was released on the condition that he will stop blasphemous poetry against Islam, will not encourage non-Muslims through his poetry to wage war against Muslims and that he will never join the rank of those who were fighting against the Muslims. He breached that promise and was taken captive once again in the Battle of U╒ud. He pleaded for mercy with the Prophet who said: "I swear to God you will not wipe your cheeks in Makkah saying that you have mocked Mu╒ammad twice: A believer never gets stung twice from the same burrow." 36 The Prophet (peace be on him) ordered his execution.
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As mentioned above, the last prisoners of war (the third time in the life of the Prophet) were executed at the conquest of Makkah. The Prophet announced general amnesty for everyone who put down his arms but excluded seven to eleven persons, 38 all of whom were accused of horrendous crimes against the Muslim state and its citizens before their captivity. ╗ab┐bah, who came to the Prophet (peace be on him) and was given blood money for the mistaken killing of his brother, but he still killed the accused, fled to Makkah and reverted to his ancestral faith. All of them were thus proclaimed offenders who were wanted in the Muslim state for the crimes they had committed before. Another person's name was al-╓uwayrith b. Nuqayz, who personally tormented the Prophet (peace be on him) in Makkah; S┐rah, who was involved in spying against the Muslim state when she was given a secret letter by ╓┐tib b. Ab┘ Balta'ah which was retrieved by 'Al┘ when he was dispatched by the Prophet (peace be on him) to prevent S┐rah from taking it to the infidels in Makkah. She also reverted to her pre-Islamic faith. Others were 'Ikrimah, the son of Ab┴ Jahl, ╗afw┐n b. Ummayyah, the poet Ibn al-Izra'┘, Hind -the wife of Ab┴ Sufy┐n -who had mutilated the dead body of the Prophet's uncle ╓amzah, in the Battle of U╒ud. The two concubines of 'Abd All┐h b. Kha═al known for their blasphemous poetry and entertainment of their master, were also in this list. They were either accused of killing innocent Muslims or of apostasy or of spying on the Muslim state or tormenting the Prophet (peace be on him), or mutilation. Moreover, some of these crimes were crimes against individual Muslim citizens while the crimes of others were against the state. 39 The Prophet (peace be on him) said about these proclaimed offenders: "Kill them even if they are hanging from the ghal┐f (cover) of K'abah. According to al-╓ill┘ of the Shi'ah Im┐miyyah, the Im┐m has only three options: mann, fid┐' (ransom either for money or enemy's POWs) and enslavement. 44 The Sh┘'┘ jurists consider execution illegal in captivity 45 as their killing was allowed on account of their aggression and fighting, as Allah says, 40 45 The Sh┘'ah jurists distinguish between the situation when a combatant is taken captive while the war is still going on and after the war is over. In the former situation he can be executed but in the second case execution is illegal. Al-╓ill┘, Shar┐'┘' al-Isl┐m, 1: 250-251. If a POW is unable to go back to his country (after he is set free), he shall not be executed. Ibid. "but if they fight against you, slay them." 46 When they cannot fight because they are taken captives, then their killing too is prohibited. The latter recited the verse: "Thereafter, either generosity or ransom" and declined to execute him. 48 This means that in the first one hundred years of Islamic military history, that is, from the time of the Prophet (peace be on him) till the time of Caliph 'Umar b. 'Abdul 'Az┘z, there were only six or seven even if we were to accept the spurious, reports of such executions.
According 51 Siy┐sah means, literally, 'policy' and it comprises the whole of administrative justice which is disposed of by the sovereign and by his political agents, in contrast with the ideal system of the Shar┘'ah which is administered by the q┐╔┘. The ma╘┐lim courts and the institution of mu╒tasib are examples of siy┐sah in the early justice system of the 'Abbasids. 52 will have no authority to order his execution. The argument of public interest of Muslims to justify the prisoner's execution is unacceptable because a prisoner's release who is not known to have threatened Islam or Muslims cannot harm Muslim public interest. Let us now examine some of the historical events that the pro-execution jurists have cited as precedents.
The instance of the alleged execution of the combatants of Ban┴ Quray╘ah is frequently cited as an example to justify the execution of POWs. Ibn Is╒┐q reports that Ban┴ Quray╘ah committed treachery, betrayed Muslims during the battle of a╒z┐b, breached the treaty between them and their Muslims, and supported building a large anti-Muslim coalition (a╒z┐b) headed by the infidels of Makkah. This was against the treaty they had concluded with the Muslims in Madinah and which laid down that both sides shall defend the city together against any external attack. Once the battle of A╒z┐b was over, Muslim army besieged the forts of Ban┴ Quray╘ah who eventually surrendered and were taken captives by the Muslim army and their fate was referred to an arbitrator -Sa'd b. Mu'┐dh who was the head of Aws tribe and a former ally of Ban┴ Quray╘ah. It is reported that he decided that "their combatants should be executed, their women and children enslaved, and their properties be divided among Muslims. Leaving aside the heinous deed of treachery of which they were guilty, it is clear that if they had triumphed over the Muslims they would have dealt with them exactly in the same manner. Should the whole story, as reported by Ibn Is╒┐q, be considered true, then can the decision of an arbitrator chosen by the Ban┴ Quray╘ah to decide the dispute between them and the Muslims be an example of executing POWs; can a single incident be treated as a general rule; and can the ruling of an arbitrator be accepted as the general and established conduct of the Prophet (peace be on him) and his Caliphs? Our answer is in the negative. This ruling of the arbitrator cannot be raised to the status of a rule because this was simply an act of arbitration. The Ban┴ Quray╘ah received the punishment of their treachery according to their own law. The Prophet (peace be on him) never opted for arbitration regarding the enemy POWs on any other occasion. 56 Jewish martyrology. 58 One wonders how such an important episode could be missing in this work.
Two modern authors, Barakat Ahmad 59 and W. N. Arafat 60 have categorically rejected the mass execution story. They have pointed out inner contradictions in Ibn Is╒┐q's account. Their arguments may be summarized as follows: first, both authors question the speech of Ka'b b. Asad, the head of Ban┴ Quray╘ah who is reported to have given three alternatives to his people: (1) that since Mu╒ammad was a Prophet therefore they should follow him. They rejected it. (2) He told them that they should kill their wives and children and fight the Muslims. This plan was also rejected by the Quray╘ah. (3) The last alternative given by Ka'b was to fight the Muslims on the night of Sabbath. The Quray╘ah also rejected this. 61 It is difficult to believe that the Quray╘ah knowingly rejected the Prophet and that 600 to 900 men were going to fight an army of 3000 soldiers, who had returned victorious from the Battle of a╒z┐b.
62 Secondly, the contents of the speech of Ka'b are identical to the contents of the speech of the leader of the Jews at the fort of Masada. 62 Ahmad, Muhammad and the Jews, 74. Ahmad argues that since the Maccabean revolt (175-135 B.C.) a rule has been promulgated that the preservation of life overrides the observance of the Sabbath. He asserts that the speech of Ka'b was either imaginary or distorted by later tradition (76). He mentions that the episode of the Quray╘ah requesting to consult Ab┴ Lub┐bah b. alMundhir who pointed his hand towards his throat signifying slaughter is not true either because it would mean that the fate of Quray╘ah was already decided by the Apostle and Ab┴ Lub┐bah already knew it. In addition, when Aws were asked by the Apostle to decide the fate of Quray╘ah and they chose Sa'd b. Mu'┐dh who had earlier been deputed by the Apostle to go to Ban┴ Quray╘ah and reminded them about the treaty and when the Jews told him that they had no agreement or understanding with the Prophet he reviled them and they reviled him. Ahmad opines that by the time S'ad arrived to rule, the news of his intention to sentence them to death had spread and yet he goes through the formalities of asking the Aws if they would accept his judgment and these very people who had asked for kind treatment for the Quray╘ah say "Yes." Afterwards he asks the Prophet the same question although his opinion was known to Ab┴ Lub┐bah who has already communicated it to Ban┴ Quray╘ah. Nevertheless the Prophet says "Yes." Consequently, Sa'd's judgment was prearranged which is impossible (79, 80). 63 Arafat, "New Light on the Story of Ban┴ Qurayza and the Jews of Medina," 106. Arafat argues that the number of those killed at Masada was 960 in total, that the number of sicarii (dagger men) who were killed numbered 600, and that at the time of despair they were addressed by their leader Eleazar precisely the way Ka'b addressed his people. According to Arafat, the descendants of Jews who fled south to Arabia after the Jewish wars preserved the story and "superimposed details of the siege of Masada on the story of the siege of Banu Qurayza" (106, 107) . Ahmad disagrees with Arafat although Ibn Is╒┐q narrated reports from the children of Thirdly, the actual execution raises many questions as there is no unanimity in the reports. 64 Fourthly, how could such a large number of captives-600 to 900 men, their women and children 65 be taken to Mad┘nah without any resistance and incarcerated in one house -D┐r Bint al-╓┐rith? 66 Fifthly, the whole tribe could not be given the punishment for the wrong of their leaders. Finally, how could the pagans and the mun┐fiq┴n remain muted about this episode? Ahmad concludes that Ibn Is╒┐q's account of the mass execution of the punishment of the Ban┴ Quray╘ah "is a plethora of self-contradictory statements." 67 Jewish converts it did not make much difference in the shaping of the story. He argues that 'A═iyyah al-Qura╘┘ is the only Jewish convert from whom Ibn Is╒┐q has narrated a report on this story. 64 One report says that "the men should be killed;" another report mentions that "combatants should be killed." This would exclude sick, infirm, old, and other adult male population. Another version says that "the Apostle has ordered that every adult of theirs should be killed;" yet another report says that "those should be killed over whom the razor had passed." The last report is from 'A═iyyah al-Qura╘┘ who was from Ban┴ Quray╘ah and who says that since the razor had not passed him he was not killed. See, Ab┴ D┐w┴d Sulaym┐n b. al-Ash'ath, Sunan Ab┘ D┐w┴d, Kit┐b al-╓ud┴d, B┐b f┘ 'l-Ghul┐m Yu╖┘b al-╓add (Riyadh: D┐r al-Sal┐m, 1420/1999), 619. 65 In a small family of those days if every family had four children the total number would be 3,600. 66 The forts of Ban┴ Quray╘ah were at a distance of about 5 to 6 hours from the centre of Mad┘nah. See, Ahmad, Muhammad and the Jews, 82. Ahmad argues as to why were the captives taken to Madinah as they could have been executed in their own forts and why were new trenches dug for them when trenches were already dug by Muslims to defend Mad┘nah against a╒z┐b? (ibid. 70 However, he fails to provide any credible evidence in favour of his assertion. "The Qur'an and its commentators," admits Friedmann, "were mainly interested in the question whether prisoners of war should be killed, used for ransom or unconditionally released. 71 In extra-Qur'┐nic literature some attention is given also to the possibility of their conversion."
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All that Friedmann has found is a report in which the Prophet was seen smiling. When he was asked by his Companions about the reason of his smile, he said that he saw people let into Paradise in fetters. When asked who those people were, he said: "(They were) people whom the Emigrants took prisoners and caused them to embrace Islam." 73 All that is available in Islamic military history is that out of all the captives of Badr, 'Abb┐s b. 'Abd al-Mu══alib (d. 32/653) -Prophet's uncle -accepted Islam when during his captivity he closely saw the conduct of Muslims. This can never be considered as an instance of forced conversion, which is absolutely not acceptable in Islam; and this is not a general rule followed by Muslims. Friedman's addition is, therefore, out of place and this ╒ad┘th is blown out of proportion.
To sum up the above discussion, we conclude that POWs were never executed. Historically, some six or seven of them were executed during the first 100 years because those individuals had committed serious crimes against the Muslims state or its citizens before their captivity. 107, 115. 71 But this is because these were the available options and forced conversion was not an option available to the Im┐m. 72 Ibid., 118. (B) IHL on the above situations Let us see whether POWs, who are accused of crimes against the state and of war crimes of the type mentioned above, can be prosecuted under International Humanitarian Law (IHL) or not? The Geneva Convention III relative to the Prisoners of War of 1949 adopted a similar view in its Article 85 which gives the detaining power the right to prosecute a POW for acts committed prior to his captivity against (the Detaining Power's) law. Under Article 118 of the Geneva Convention III, the prisoners of war shall be released and repatriated without delay after the cessation of active hostilities. 74 However, there is always a problem with the interpretation of 'cessation of active hostilities.' Releasing POWs on promise is possible, under Article 21 of Geneva Convention III, if the laws of the Detaining Power allow the same, for the release on parole or promise. Article 21 states that the prisoners released under these conditions will be bound, on their personal honour, to scrupulously fulfil, both towards the Power on which they depend and the Power which has captured them, the engagement of their paroles or promises. Thus, honesty is very essential to the successful application of humanitarian rules.
Under Article 109 and 110 of the Geneva Convention III relative to the Prisoners of War, sick, wounded, -who are not likely to recover within one year may be repatriated during the hostilities. Thus, any armistice agreement, or any suspension of hostilities for an indefinite period, entails the obligation to release and repatriate POWs.
(C) Is Ransom still an Option?
We have discussed above whether ransom was an option available to the head of a Muslim state or not and whether the execution of POWs is a general rule or an exception. In this section the opinions of fuqah┐' regarding ransoming POWs are discussed. As mentioned above, the ╓anafites disagree on ransom (fid┐') or releasing them by charging them money. Ab┴ ╓an┘fah does not allow ransom (releasing them for money) because this will strengthen the enemy and also because the Qur'┐nic verse 9: 5 calling for the killing of the enemies is general in its meaning. It says, "And so, when the sacred months are over, slay those who ascribe divinity to aught beside God wherever you may come upon them, and take them captive, and besiege them, and lie in wait for 74 79 Surprisingly, the ╓an┐fi scholars argue that verse 47: 4, which mentions mann and fid┐' is superseded; nevertheless, they agree at the same time that fid┐' (ransom) is allowed if the political authority considered it to be appropriate or if the Muslims were desperate and needed money. 80 There are two questions that the vantage point of the Hanafites raises. First, how can a superseded rule be applied? Secondly, what are the options available to the head of the Muslim state regarding POWs? Regarding the first point, it is submitted that, despite the fact that the above scholars must be held in high esteem, it appears to be a 'pick'n mix' approach, which is arbitrary and not sound. not only set free but each one of them was given a special Egyptian suit as well. 82 'Umar b. al-Kha══a┐b ordered Ab┴ 'Ubaydah, his commander, to release the captives of Tustar. 83 He also wrote to his commander to release the captives of A╒w┐z 84 and Manadhir 85 when they were captured. Muslim fuqah┐' argue that if a Muslim POW is taken captive by the nonMuslims, Muslims must seek his release by paying money from the Bayt al-M┐l (state's treasury). 86 'Umar b. 'Abd al-'Az┘z ordered that non-Muslim subjects, taken prisoners by the enemy, should be ransomed and liberated on government expenses as would Muslim subjects. 87 Bal┐dhur┘ reports two incidents of ransom. He mentions that Ab┴ Bakr returned the captives of al-Nujayr on ransom receiving 400 dirhams for each head. 88 He also reports that in the year 100, when 'Abd al-'Az┘z was the Caliph, the Greeks launched a naval attack on al-L┐dhiqiyyah (now a Syrian city). They destroyed the city and took its inhabitants prisoners. 'Umar asked the Greek ruler to accept ransom for the Muslim prisoners. But this was not carried out until after his death in the year 101 when Yaz┘d b. 'Abd al-M┐lik (d. 105/724) was the Caliph. 89 Contrary to the opinion of the many Muslim scholars discussed above, these reports reveal that ransom seems to have been a customary international legal norm as it was practiced by the then Muslim state as well as its neighbours.
The Muslim state has to take care of the families of Muslim soldiers when taken POWs by a non-Muslim state. 'Umar b. 'Abd al-'Az┘z sent a letter to the Muslim prisoners of war in Constantinople and told them:
You consider yourselves to be prisoners of war. You are not. You are locked in the cause of Allah. I would like you to know that whenever I give something to the Muslims I give more and better to your families and I am sending so and so with 5 dinars for each one of you and if it wasn't that I fear the Roman dictator would take it from you I would have sent more. I have also sent so and so to secure the release of every single one of you regardless of what the cost would be. So rejoice! Al-sal┐mu Alaykum.
(D) Enslavement
According to Ab┴ 'Ubayd, enslaving POWs was not the Sunnah (practice) of the Prophet. 'Umar b. al-Kha══┐b liberated the slaves of pre-Islamic times and returned them and their children to their relatives. He paid 400 dirhams or five camels per slave and set them free and said, "An Arab shall not be enslaved." 91 Enslavement was not a general rule and the enslavement of the women and children of Ban┴ Quray╘ah was the result of arbitration. The Prophet (peace be on him) did not enslave the POWs in other battles. Caliph 'Umar's opposition to enslavement is well-known. It is quite surprising that the majority of Muslim scholars argue that the enslavement of enemy's women and children is one of the options available to the Muslim ruler, in addition to mann and fid┐'.
92 However, to support their view they cite only one single incident i.e. of Ban┴ Quray╘ah. The decision of the arbitrator was only for that specific case and was binding on the parties only. It cannot be extended beyond that. In addition, this decision was according to the Jewish laws as explained above and this is why they accepted the decision. 93 Another possible reason for their enslavement was that they had no one to take care of themselves. Therefore, enslavement was better option for the women and children of Ban┴ Quray╘ah in those circumstances but this decision cannot be extended to other situations.
According to Wahbah al-Zu╒ayl┘, the enslavement of women and children was based on reciprocity and this custom existed from pre-Islamic 91 Ab┴ 'Ubayd, Kit┐b al-Amw┐l, 135. 92 Khadduri discusses the fate of the children of Ban┴ Quray╘ah as the general rule when he says that captured women and children (sab┐y┐) were considered part of the spoils of war (ghan┘mah), and could be divided and enslaved. See, Khadduri, War and Peace, 119. However, as stated above, an exception cannot be generalized and the latter practice of the Prophet (peace be on him) and his caliph must be taken to prevail over a single incident of arbitration. 93 According one report, the POWs of Haw┐zin were released after embracing Isl┐m. But according to another report three individuals refused to release their share of the booty. See, Ab┴ 'Ubayd, Kit┐b al-Amw┐l, 117-118. The POWs of Ban┴ 'l-Mu╖═aliq were only temporarily enslaved if it can be called enslavement and the rule of mann was applied to them subsequently. Furthermore, Muslim fuqah┐' also apply the rules of ghan┘mah (spoils of war) and fay' (booty) to war captives. That is why they say that if the ruler has to do mann, he has to pay compensation to the muj┐hid┘n unless they themselves waive their right. At the same time, the fuqah┐' state that the Im┐m -head of Muslim state, has the options to pardon, ransom, exchange and so on regarding the POWs as discussed above. Thus, on the one hand, they give the Im┐m the right to decide the fate of POWs and on the other hand, they seem to suggest that individual soldiers have to decide themselves as is seen in the above two cases. To resolve this issue it is necessary to consider the above two incidents, i.e. the temporary enslavement of the POWs of Haw┐zin and Mu╖═aliq, as time specific rather than as the general rule. Consequently, the Im┐m has to decide the fate of the POWs. times. Since it was a very wide-spread practice. Islam alone could not prohibit it because it needed reciprocity from other communities. Therefore, enslavement was a customary international law at that time. 94 Zu╒ayl┘ seems to have the problem of slavery (which was universally practiced at that time) in mind and not the enslavement of women and children as discussed in the Islamic jus in bello. Shayb┐n┘ mentions that treaties might be entered into by two parties to a conflict regarding the conduct of war. One provision he discusses is that captives should not be killed. Another provision is that captives should not be taken at all. 95 By the same analogy, one can safely presume that if it is mentioned in the treaty that captives will not be enslaved, it will be binding on both Muslims and non-Muslims.
When one goes through any work, whether classical or modern, it is always argued that enslavement is one of the options available to the Muslim authority. However, it is disappointing to see that the scholars base their argument on the decision of the arbitration with regard to Ban┴ Quray╘ah, as discussed above. Notwithstanding my other reservation about this argument the following question still remains unanswered: Can the enslavement of POWs be legalized merely on the single precedent of the enslavement of Ban┴ Quray╘ah women and children? Is it not that these scholars fail to differentiate between POWs and non-combatants; Islam does not allow killing noncombatants during or after the war. The combatant has no immunity. If this distinction is taken into account, then we will not be using one argument to prove another point.
The Treatment of POWs 96
Islamic law contains very liberal provisions about the treatment of POWs during captivity. 97 The Prophet (peace be on him) divided the captives of POWs of Badr among his Companions asking them to, "Take heed of the recommendation to treat the prisoners fairly." 98 Consequently many Muslim families remained content with dates and offered the prisoners the best food they had while they ate only the dates. 99 The Qur'┐n praised their behaviour in these words: "and who give food -however great be their own want of it -unto the needy, and the orphan, and the captive, [saying], "We feed you for the sake of God alone: we desire no recompense from you, nor thanks:" 100 The Prophet is reported to have said, "Recommend to one another that prisoners be well treated."
Food and milk were brought from the Prophet's house to Thum┐mah b. Uth┐l. 101 The Prophet, while himself visiting a captive, was told by that he needs food and drink. He replied that these are your basic needs. 102 Thus, food and drink are considered as the basic needs of a captive. POWs must also be given clothing as the Prophet had provided the captives of Badr. They cannot be held responsible for mere acts of belligerency according to Muslim jurists. They should not be exposed to heat and cold and all discomfort shall be removed. According to Sarakhs┘, the POWs have the right to dispose of their property at home 103 and a mother POW must not be separated from her child. 104 The POWs must be respected according to their ranks. Thum┐mah b. Ath┐l, who was the head of his tribe, was given food and milk from the Prophet's home. Impressed by this generous treatment, he accepted Islam. The Prophet is reported to have said, "Be kind to a dignified man who has lost his status."
105 'Al┘ b. ╓asan b. 'As┐kir (d. 570/1175) quotes the Prophet saying, "If a noble man falls into your hands, treat him well." 106 It follows that Islamic law favours that amenities be commensurate with the status of the captive, as long as the minimum human consideration is assured to all.
Ibn Rushd argues that according to Islamic law, a prisoner qua prisoner cannot be killed. He records the consensus of the Companions of the Prophet (peace be on him) to this effect. 107 Before any decision is taken on the fate of the prisoners by the Im┐m -the head of the Muslim state, they need certain guarantees to protect them during the transition. The person and honour of a prisoner must be respected. They shall not be tortured. The Prophet is reported to have said: "God will torture those who torture people on earth." 110 Moreover, the Taliban are 'well organized,' have a 'hierarchal structure,' and the conflict has reached a certain 'level of intensity.' 111 The Taliban claim that the L┐'i╒ah had been prepared in consultation with the top muft┘s (juris-consults), scholars, specialists and experts and is based on Islamic law. 112 We have, however, to check the Islamicity of this claim.
As far as the fate of POWs under the L┐'i╒ah is concerned, POWs are classified into different categories: First, soldiers, police and other officials of the Afghan regime are classified as a category who may be released without any condition or exchanged or released after they provide a credible guarantee but they cannot be ransomed. The governor has the authority to decide their fate. They may only be executed or given ta'z┘r punishment if authorized by the Im┐m [the head of the ║┐lib┐n] or his deputy or the provincial q┐╔┘ but the governor has to decide the same if no q┐╔┘ is appointed. 113 Second, all types of 111 The International Court of Justice (ICJ) has on many occasions given its opinion on the criterion of intensity with respect to armed attacks. For the first time, the Court discussed it in the Nicaragua case (par.191) and later on in the Oil Platform case (para. 64). In both these cases, the ICJ underlined the distinction of armed attacks from other attacks by referring to the criterion of intensity. 112 The L┐'i╒ah, preamble, 4. 113 The L┐'i╒ah, section 10.
contractors, suppliers, drivers, personnel of security companies, 114 even those contractors who recruit workers, constitute another category that may either be lawfully killed or summarily executed or given death sentences by the q┐╔┘ if arrested. 115 Third is the category of captured foreigner non-Muslim combatant whose punishment is decided by the Im┐m or his deputy, who may authorize execution or exchange or release or ransom. 116 Finally, the category of hostages who are suspected to be enemy combatants or other officials; they can be killed if during their transportation to a secure place the Muj┐hid┘n come under attack. 117 As stated above, the execution of POWs was not an option available to the Muslim state and only three persons were executed during the time of the Prophet because of their heinous crimes against the Muslim state before their captivity. The L┐'i╒ah provides execution as one of the options, such as, in case of Afghan soldiers, security officers, police, foreign soldiers and the only option for contractors, suppliers, drivers, and those providing similar services. Moreover, it provides for the killing of those POWs who could not be taken to a secure place. These rules are not based on Islamic jus in bello. It is worth noting that the punishment for the second category mentioned above, i.e., contractors, suppliers and drivers, was beating or imprisonment in the 2006 edition (section 10); in 2009 they were treated at par with Afghan soldiers and there was a remote possibility of execution if authorized by the Im┐m (Sections 8 and 21); in 2010 the muj┐hid┘n are supposed to kill them in ambush, and if arrested, the q┐╔┘ has to give them death sentence. There is no need of referring them to the Im┐m or his deputy. 118 The 2010 rule has no equivalence in cruelty because it does not treat such persons as POWs or captives entitled to any privileges. Thus, in a period of four years the rules (which are claimed every time to be based on Islamic law) were changed three times. It is clear that the Taliban have created and subsequently changed the rule of killing contractors and drivers and have attributed it to Islamic law. In Islamic law they come under 'servants' whose killing is strictly prohibited. The Prophet has said this in the strongest terms, 114 It is important to note that Private Military Contractors (PMCs), also known as Private Military Firms (PMFs) -that are mostly employed in Iraq and Afghanistan, and despite their employment in (more often than not) combat action role (such as securing military logistic lines/oil lines or interrogation of detainees), are not covered by the existing modern day IHL, reflecting the grey area of the law. 115 The L┐'i╒ah, section 11 read with sections 24 and 25. 116 Ibid., section 12. 117 Ibid., section 13. 118 In IHL contractors who supply to the army as well as drivers are treated as POWs under Article 4(4) of the Geneva Convention III of 1949.
"never, never to kill a woman and a servant." 119 Moreover, the Taliban allow acts of perfidy, such as, suicide attacks 120 and combating while feigning to be civilian. 121 As I have discussed elsewhere, at least five crimes are committed under Islamic law in a suicide attack in which a combatant (bomber) is feigning to be a civilian. These are: killing civilians, mutilating their bodies, breaching the trust and confidence of enemy soldiers and civilians, 122 committing suicide, 123 and destroying civilian properties. 124 pardoning by the Prophet came after Badr. 128 This shows that the general practice of the Prophet (peace be on him) and his successors was to set POWs free without any condition, ransom or anything else. The execution of three or four POWs during all the campaigns of the Prophet was because of the grave crimes they had committed against the Islamic state before their captivity. The execution of the combatants of Ban┴ Quray╘ah was the result of the arbitration between them and the Muslims and not a punishment prescribed anywhere for POWs in Islamic law. According to Im┐m Ab┴ Y┴suf and Ab┴ Bakr al-Sarakhs┘, only the head of the Muslim state can decide to execute a particular POW [even if he is guilty of crimes against the State].
129
Im┐m al-Sarakhs┘ insists that even the commander-in-chief of the army cannot decide to execute a POW. 130 Now how can one say that execution is a general rule? It seems to be the exception of the exception (if the expression is correct). The Geneva Convention III relative to the Prisoners of War of 1949 adopts a similar view in its Article 85 which gives the Detaining power the right to prosecute a POW for acts committed prior to his captivity against (the Detaining Power's) law.
Bal┐dhur┘ reports that Ab┴ Bakr returned the captives of al-Nujayr by ransom. There are two examples of ransom in the entire military history of classical Isl┐m. The overwhelming practice of the Prophet and his successors was to release POWs without any ransom. Historically, however, the Muslim state had to pay ransom to get its captives, both Muslims and non-Muslims, released from captivity in Non-Muslim states. In the year 100, 'Umar b. 'Abd al-'Az┘z offered ransom, which his successor paid to the Greeks to secure the release of Muslim prisoners. It is the duty of the Muslim state to secure the release of its citizens -whether Muslims or non-Muslims. It means that nonMuslim states also asked for ransom to release POWs of Muslim state whether they were Muslims or non-Muslims.
Exchanging POWs has been occasionally practiced by the Prophet and is allowed in Islamic law. Enslavement of POWs had not been an option exercised by the Muslim state as the only example cited by the proenslavement fuqah┐' is the enslavement of the women and children of Ban┴ Quray╘ah and the two incidents of Haw┐zin and Mu╖═aliq which probably resembled enslavement (for a while). However, this reasoning cannot be accepted because, as stated above, the punishment of the Ban┴ Quray╘ah was the result of arbitration and cannot be extended beyond that particular episode. Moreover, the enslavement of women and children cannot be used as an argument for enslavement of POWs. In the case of both Haw┐zin as well as Mu╖═aliq the POWs were eventually released mann.
There are very liberal provisions about the treatment of POWs in Isl┐m. They shall be provided every possible facility they need such as food, drink, clothing, and all other necessities of life.
